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A. I'm not familiar with the accident history 

Q. So what is your opinion that the railway 
of this crossing. 

crossing should be closed based on, if not 
accident history? 

A. Its proximity to the construction of the 
Kirk Road grade separation. It has been a long 
standing policy that when grade separations are 
instituted as a primary access route, that an 
at-grade crossing is generally closed with the 
thinking being that the grade separation will be 
the safest route and it -- by the closure of the 
at-grade crossing, it forces people to use the 
safer route. 

Q. And you're aware of or have knowledge of 
the testimony previously adduced at this hearing? 

A. Say that again, please. 
Q. Have you read the transcripts of the 

previous testimony that has come through this 
hearing? 

A. Not all, but some, yes. 
Q. Are you aware, then, of the concerns of 
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and Route 38 would impact on the intersection of 
Old Kirk and Route 38? 

haven't seen a traffic study showing that type of 
data, so I don't know. 

Q. Are you aware of whether any of the 
reconstruction will go to the east to impact that 
intersection? 

on Kirk Road which would - -  

A. Am I aware that -- no, I don't -- I 

A. I believe they propose a right-turn lane 

p. I'm sorry, on Old Kirk Road? 
A. No, on Kirk Road, the grade separation 

which would allow a smoother right-turn 
transition off of Kirk Road at Route 38 when 
you're beaded in a northerly direction; but how 
that will impact Old Kirk Road, I do not -- I 
can't say at this time. 

testified to don't go through and the grade 
crossing is closed, t he  only ingress/egress to 
the businesses north will be Roosevelt Road; is 
that correct? 

Q, If these proposed roads that you've 
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the businesses to the north of the crossing that 
if the crossing is closed and Route 38 is 
constructed that they will lose appropriate 
ingress and egress out of their facilities with 
the incurrence of hoth of those events? 

A. What do you mean by Route 38 being 
constructed? I don't understand. 

Q. Are you aware of any plans to reconstruct 
Roosevelt Road? 

A. 1% aware that there are some proposed 
changes to the intersection at Kirk Road and 
Route 38. And I'm aware of some proposed changes 
east of this location, but I don't know of any 
particular proposed modifications to Route 38 
itself, that I'm not familiar with. 

Q. And what is your knowledge of the changes 
or the construction at the intersection of Route 
38 and New Kirk Road based on? 

A. The review of some plans we have received 
from Kane County engineers or INTIS engineers. 

Q. And are you aware as to whether the 
reconstruction of the intersection of New Kirk 
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A. Yes. 
Q. And for those businesses who want to go or 

travel south, how will they make that transition 
if they have to exit or enter only onto Route 38? 

A. Well, they can currently make a left turn 
at Old Kirk Road and come south over the grade 
separation. 

Q. Are you aware of any plans that might 
restrict the right turn in or out or left turn in 
or out of access to Old Kirk? 

A. I know that there is discussion of 
limiting that access to a right turn in, right 
turn out, only. 

Q. So if that plan came into effect, then, a 
business person or employee or a visitor to one 
of the businesses there who wanted to exit onto 
Roosevelt Road would be limited to making an exit 
going east; would that be correct? 

A.  That is correct. 
Q. How, then, if they wanted to go west, how 

A. I believe -- not being totally familiar 
would they make that west movement? 
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with all the street areas, I believe that the 
traffic engineer who gave testimony previously 
did the routing of that -- how that would have to 
occur in whether they go up Elm Street or Lynn 
Road or one of these other streets that's named 
here (indicating) and come around and make -- 
they'd have to go north and then west and then 
south onto Kirk Road, I believe is the route -- 
routing that he laid out at that time. 

Q. And doesn't that rerouting adversely 
impact the residents and businesses and visitors 
or employees of those businesses in this area if 
the crossing is closed? 

A. Yes, it does. 
MS. DICKSON: I have no further questions, 

JUDGE TATE: Mr. Berry? 
MR. BERRY: Yes, I just have one or two. 

BY 
MR. BERRY: 

Judge Tate. 

CROSS -EXAMINATION 

Q. You mentioned that something you saw in 
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A. There is nothing - -  they're in the 
planning stages. My understanding is that the 
City is in the process of working through those 
details with IDOT currently to overcome any of 
the barriers or hurdles or design issues for 
signalizing the -- a variety of intersections at 
Old -- at Route 38, both on the west side and the 
east side. 

Q. Is Route 38 a state highway? 
A. Yes. 
Q. So it's under the jurisdiction of the 

A. Yes, sir. 
MR. BERRY: That's all I have. 
JUDGE TATE: Any redirect? 
MR. SHUMATE: Yes, your Honor. 

Illinois Department of Transportation? 

REDIRECT EXAMINATION 
BY 
MR. SHUMATE: 

Q. Mr. Andryuk, you referred to the alignment 
of Old Kirk Road and Mr. Berry asked about the 
realignment to the east. Approximately on this 
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one of the plans showed a shifting of Old Kirk 
Road to the east. Is that away from the welding 
plant, away from Old Kirk Road overpass? 

A. Yes. Basically, Old Kirk Road -- as 
you're headed north, about half-way between 
Roosevelt Road and the grade crossing would take 
a jog easterly for whatever the geometry is and 
move the intersection of Old Kirk Road and Route 
38 further to the east. 

MR. SWMATE: Your Honor, this is depicted on 
the plan and I think it could be shown on the 
overhead projector for Mr. Barry's view. 

question I had on that. 
MR. BERRY: That's all right. That's the only 

BY MR. BERRY: 
Q. Just one other thing I wanted to check. I 

just wanted to be sure that I was clear that, did 
you say the City had a project that was in the 
planning stage but had not yet been approved by 
the appropriate authorities to put traffic 
signals at the intersection of Old Kirk Road and 
Route 38? 
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3 Old Kirk Road as proposed? An approximation? 
4 A. Well, I don't think -- I don't know if 
5 there's a scale on this drawing. 
6 Q. Yes. Right here (indicating). 
7 A. I would say approximately 40 to 60 feet. 
8 Q. And that would be from the center line of 
9 

10 A. From the current center line of Old Kirk 
11 
12 Q. You were asked a question with regard to 
13 
14 and Roosevelt Road. Have you seen any final 
15 design plans for that? 
16  A. I've seen the most .current plans for that. 
17  Q. Are they final design plans? 
1 8  A. I do not know. 
19  Q. Have you seen any funding plans for that 
20 particular intersection? 
2 1  A. I have not seen any funding plans. 
22 Q. Do you know of any funding plans? 

preliminary conceptual site plan, approximately 
how much to the east is the jog to the east of 

the road to the center? 

Road to the new alignment. 

design plans for the intersection of Kirk Road 
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A. I have spoken to representatives of the 
Illinois Department of Transportation and they 
have acknowledged that they have allocated a 
certain percentage of funding for work at that 
intersection. 

approved by the appropriate governmental 
authority? 

Q. To your knowledge, has that funding been 

A .  I don't know. 
Q. Okay. Have you seen a construction 

A. No, I have not. 
p. So this is speculative, to a certain 

timetable for that intersection? 

extent, a speculative modification to the 
intersection of Kirk Road and Roosevelt Road; is 
that correct? 

A. Yes, sir. I believe this has been going 
on for a couple of years now. 

Q. We looked at the video you had taken and 
we looked at the residential nature of the area 
south of the Railroad's tracks. Would you 
characterize that as residential? 
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Q. And that their alternative would be to go 
over the Old Kirk Road Crossing and go south; is 
that correct? 

A.  Yes. One alternative. 
Q. Now, would you expect 16-wheeler 

comercial trucks to go through that residential 
area on a routine daily basis? 

A. I would hope not. 
Q. In the information that you have with 

regard to the intersection of Old Kirk Road and 
Rwsevelt Road, with regard to the establishment 
of a traffic light at that location, why would it 
have to be shifted to the east? What would be 
the reason that I W T  would want it to be to the 
east a little bit? 

IWT uses determining when looking at traffic 
flows and the spacing of traffic signals. 

Q. And is that generally for reasons of 
safety? 

A. I can't answer that question. I don't 
know what their reason is. 

A. There are certain spacial criteria that 
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A. Yes, sir. 
Q. Is there also a church back there? 
A .  Yes, there is. 
Q. Are there any businesses, to your 

knowledge, in that area? 
A. I believe just south of the crossing there 

is a little frontage road that parallels our 
tracks and I believe there may be some business 
hack in there. But that's - -  I'm not really 
sure, but that would be the only thing that I'm 
aware of. 

Q. Generally, would you characterize it as 
residential? 

A. Yes, sir. 
Q. Now, you saw tractor-trailer trucks at the 

A. Yes. 
Q. And there was testimony previously that 

the welding trucks wanted to turn their 
16-wheeler trucks onto Roosevelt Road; is that 
correct? 

welding facilities; correct? 

A .  Yes. 
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p. The installation of a traffic signal 
installation where two highways come together, is 
that generally for reasons of safety? 

A. Yes. 
a. With regard to the remval of the crossing 

at Old Kirk Road, is that for reasons of safety? 
A. Yes, sir. 
Q. You indicated that the trucks that would 

come from the -- and vehicles that would come 
from the commercial area, if they could not use 
the current crossing at Old Kirk Road, they would 
use the bridge; is that correct, have to use the 
bridge? 

A .  To head south, yes; that is correct. 
Q. And would that be a saEer route? 
A .  Yes, sir. 
Q. And why is it a safer route? 
A .  Again, using a grade separation where 

there is no intersection with a railroad 
facility, it's always a safer route. 

record, currently at the intersection of 
Q. So -- just to reiterate this for the 
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A. Yes, it does. 
Q. Is the visibility at this crossing such 

that vehicles attempting to traverse the crossing 
have the opportunity to view a train coming from 
either direction? 

A. Yes. It has adequate visibility. 
Q. Does the traffic crossing this -- the 

I don't understand the question. 

railroad crossing, is it of such a volume that it 
would require closing the crossing? 

is that utilizes the crossing? 

A. 
Q. Are you aware of what the traffic volume ' 

A. Based on the last traffic study that was 
presented in the previous testimony, I believe it 
was in the 6 -- close to 700 vehicles a day. 

you because of the volume of the vehicles - -  
let's assume it's 6 or 700 vehicles a day - -  is 
there anything given that volume that leads to 

closed? 
A. 

Q. And is there anything that indicates to 

the conclusion that the crossing should be 

Well, again, it is redundant in its 
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Roosevelt Road and Old Kirk Road, a vehicle can 
make a left- and a right-hand turn; is that 
correct? 

A. That is correct. 
MR. SHUMATE: That's all the questions I have, 

JUDGE TATB: Any other questions for 

MS. DICKSON: Yes. I just have a couple. 

your Honor. 

Mr. Andryuk? 

RECROSS -EXAMINATION 
BY 
MS. DICKSON: 

Q. Other than the general proposition that a 
grade separation crossing means that there won't 
be any interaction with cars, other than the fact 
that a grade separation may be safer because of 
that, why else would it be safer to close this 
crossing? Are you aware of any accident history 
at the crossing? 

A. I'm not familiar with the accident 
history. 

Q. Does the crossing have signalization? 
355 
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proximity to the grade separation and _-  

close this crossing? 

Administration -- 

Pacific Railroad now. 

Q. Isn't that the only reason the UP wants to 

A.  Well, the Federal Railroad 

Q. Excuse me, I'm asking you about the Union 

A. Repeat the question, please. 
Q. Isn't the only reason the Union Pacific 

Railroad seeks to close this crossing is because 
in its opinion it's redundant because of the 
grade separation at New Kirk? 

The safety issues are a primary factor at all 
grade crossing. 

Q. And what are the safety issues involved at 
Old Kirk Road? 

A. Any time you have a train and vehicle 
traffic intersecting one another, it is a safety 
issue. 

Q. Is the UP attempting to go close every 
at-grade crossing in the state of Illinois? 

A. I believe the -- no, that is not correct. 
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A. That would be very optimistic on their 
behalf. 

Q. It isn't? 
A. They are not trying to, that would be 

Q. So is the UP'S concern for safety only at 

A. No, not at all. 
Q. Those same safety concerns, though, 

unrealistic. 

this grade crossing? 

haven't prompted the UP to seek to close every 
other grade crossing? 

A. No. It -- no. 
Q. Does -- are you familiar with the criteria 

A. Somewhat. 
Q. From your somewhat familiarity with those 

required to be met to close a grade crossing? 

criteria, in your opinion, does the UP have 
evidence necessary t o  meet each of those 
criteria? 

A. I don't believe this meets the vehicular 
traffic pattern. It meets the adverse distance 
criteria, but I do not - -  and it meets the train 
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1 
2 
3 Q. What do you mean when you say, "it meets 
4 the adverse distance criteria"? 
5 A. My understanding of the adverse distance 
6 is for that -- if the crossing were closed to get 
7 from one side of the crossing to the other, 
8 rather than going directly across the crossing 
9 that -- I think there was an at-grade crossing 

10 there, the distance that one would have to travel 
11 to proceed from one side of the crossing to the 
12 other. 
13 Q. And you haven't testified as to any 
14 specific knowledge of that adverse distance. Do 
15 you know what the adverse distance is? 
16 A. Yes, I do. It is 1 . 2  miles. 
17 Q. How did you make that determination? 
18 A. I walked it with a calibrated wheel. 
19 Q. Can you inform the body here today how you 
20 did that and when you did that and what route you 
21  took? 
22 A. I did it on, I believe, January the 16th. 

speed, train count criteria, but I do not believe 
it meets the vehicle volume criteria. 
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A. That is correct. 
Q. If -- and in your opinion, how is that 

relevant to the criteria for closing? 
A. Well, the distance from the center line of 

the crossing to Cherry Lane, west on Cherry Lane, 
I know that -- I know the complete distance back 
to Roosevelt Road, okay. So if you head north on 
Kirk Road now -- 

Q. North from the crossing? 
A. No. North on Kirk Road. I mean, I know 

all the distances needed to make a square. 
Q. How is what you've testified to relevant 

to the criteria for closing? 
A. I believe adverse distance has to be less 

than 4 miles. 
Q. Now, what would the adverse distance be if 

you closed this crossing for an individual north 
of the tracks who wants to head west if they're 
limited to a right out only? 

MR. SHUMATE: Objection. That's speculation. 
It's clear on the evidence that you can make a 
left and a right-hand turn on the intersection of 
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I started at the center of the crossing in 
between - -  it's a double-main line in between the 
two tracks and walked -- oh, I apologize. I 
started in the center of Roosevelt Road, headed 
south, across the crossing, up to Cherry Lane, 
west on Cherry Lane to the center of Kirk Road. 
And although it is not a perfect square, I used 
those general distances to complete the square 
and that is approximately 1.2 miles. It's 
actually wheeled off approximately 1.18 miles, 
but I rounded it up to 1.2.  

Q. And that is -- just so I'm clear, that's 
going - -  you're starting at the center line of 
Roosevelt Road heading north -- 

A. South. 
Q. - -  heading south, crossing the tracks -- 
A. Crossing the tracks. 
P. -- going south to Cherry? 
A. To Cherry Lane. 
Q. Taking Cherry west? 
A. That is correct. 
Q. To New Kirk? 

360 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 15 

16 
17 
18 
20 19 

21 
22 

Old Kirk Road and Roosevelt Road. It's not in 
fact - -  
proposed construction plan that Mr. Shumate wants 
to rely on about the potential of having a 
traffic light. 

MR. SKUMATE: I disagree with that because 
that's a hypothetical with regard to what may 
occur in the future. 

With regard to what the distances are, 
he is testifying as to what they are today with 
regard to the legal rights that are available to 
the traveling public today and they are allowed 
to make a left- and right-hand turn at the 
intersection of Old Kirk Road and Route 38. 

that. 

MS. DICKSON: It's as hypothetical as this 

JUDGE TATE: All right. That's enough of 

Continue, Miss Dickson. 
MS. DICKSON: I don't have any other 

JUDGE TATE: Any other questions €or 
questions. 

Mr. Andryuk? 
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k 
MR. BERRY: I have one. 

RECROSS-EXAMINATION 
BY 
MR. BERRY: 

Q. Counsel brought up closure rules that the 
Commission has and you discussed the adverse 
travel portion of that closure rule; did you not? 

A. Yes. 
Q. I want to read a section of the closure 

rules and tell me if you aware of those: The 
Commission shall order the crossing closed if it 
meets the criteria set forth in sections D, P, G 
and I of this section or if under the provisions 
of Section 18(C)741  of the Illinois Commercial 
Transportation Law, the Commission finds based on 
the totality of evidence presented that public 
safety requires that crossing be closed and that 
public convenience served by the crossing in 
question is not such to justify its further 
retention. 

section of the closing criteria. 
A. I don't believe I've ever read that 
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00 you have another witness, 
Mr. Shumate? 

now, if I could. 

called as a witness herein, having been 
previously duly sworn, was examined and testified 
as follows: 

MR. SHUMATE: Yes, I'd like to call Rick Sturm 

ARICK Smi, 

DIRECT EXAMINATION 
BY 
MR. SHVMATE: 

Q. Mr. Sturm, I remind you that you are under 
oath and that you have previously testified in 
this matter; is that correct? 

A. That's correct. 
Q. Now, you've brought with you some prints 

that have been marked for use at this hearing; is 
that correct? 

A. Yes, I have. 
p. What are those prints? 
A. There's three prints here. 
Q. We do not have additional copies of these 
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Q. So, basically, what that section says is, 
we have this criteria set forth, D, F, G and I; 
however, if the Commission deems that it may not 
meet one or all of those conditions, it can still 
order the crossing closed? 

A. Yes. I've heard that before and that is 
my understanding. 

JUDGE TATE: Is this a question or a speech, 
Mr. Berry? 

MR. BERRY: It was meant to be a question. 
JUDGE TATE: I haven't heard the question yet. 
MR. BERRY: I'm sorry. I just wanted to be 

sure that he was aware because when he was 
talking he -- 

JUDGE TATE: He's already testified that he's 
not familiar with the criteria as laid out in the 
Illinois Administrative Code. 

MR. BERRY: Okay. 
JUDGE TATE: Anything else? 
MR. SHOMATE: No, your Honor. 
MR. BERRY: No, your Honor. 
JUDGE TATE: Thank you very much, Mr. Andryuk. 
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a 

prints at this time; is that correct? 
A. That's correct. 
MR. SHOMATE: Your Honor, to the extent any of 

them get into evidence, we would certainly make 
them available to every one. 

JUEE TATE: Thank you. 
BY MR. SHUMATE: 

Q. What are these prints? 
A. Basically, there's -- by exhibits -- 

Exhibit 7 is a conceptual plan for what I would 
call the east corridor to Geneva extending 
just -- the limits of it extend just east of Old 
Kirk Road, through the intersection of Kirk Road 
as you're going on Highway 38 and down t o ,  
probably, approximately, a thousand feet west of 
Kirk Road and 38. 

Q. And where did you get this document? 
A. These were given to me by McOonough & 

Associates, Incorporated, which is an engineering 
firm that is doing work with DuPage County, Kane 
County and the City of Geneva. On this corridor, 
basically, they're also tied in to the overhead 
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bridges at Kautz Road and Highway 38 over our 
railroads tracks. 

that's east of Kirk Road; is that correct? 

Kirk Road extending east, beyond our railroad 
tracks at Roosevelt Road. 

Route 38 or Roosevelt Road? 

Q. So this is part of an overall project 

A. It extends a thousand feet or so west of 

Q. So this is a major overall of what we call 

A. Correct. 
Q. All right. And both DuPage and Kane 

County are part of that in cooperation with the 
Illinois Department of Transportation? 

A. That's correct. 
Q. And the City of Geneva? 
A. The City of Geneva as well. 
Q. So that's Petitioner's Exhibit No. 7; 

correct? 
A. Yes. 
Q. What's the next document that you have? 
A. Bxhibit 6 -- 
Q. Is that Petitioner's Exhibit 6? 
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A.  Well, it's two more grade separations that 
are being added just, basically, east of Old Kirk 
Road. 

Q. When you say "just east of Old Kirk Road," 
how as far are we talking? 

A. About a half-mile, seven-tenths of a mile. 
I'm going to say seven-tenths of a mile. 

Q. And is there going to be a grade 
separation at Kautz Road? 

A. Yes. Kautz Road and this latest 
alternative, the one that looks most viable and 
agreeable to all parties involved, is an 
underpass at Rautz Road. 

Q. And is there another bridge or underpass? 
And where is it at? 

A. And there's an underpass that goes 
underneath our tracks east of the present 
at-grade crossing and between our grade crossing 
at Roosevelt Road and our tracks and Old Kirk 
Road there's another underpass where Roosevelt 
Road goes underneath us. 

Q. Underneath the tracks of the Union Pacific 
369 

1 
2 
3 
4 
5 
6 
7 
8 
9 
.o 
. 1  
2 
3 
.4 
.5 
6 
7 
8 
9 
0 
1 
2 

A .  Yes. Petitioner's Exhibit 6 is what I 
would call a more detailed or a blowup of 
Exhibit 7. 

a blowup of it? 
Q. So it's essentially the same document just 

A. Yes. A little bit more detail. 
P. A little bit more detail? 
A. Mmn-hm, I believe so. 
Q. And what's your third document? What's 

A.  The third document is Exhibit 5. 
Q. It's Petitioner's Exhibit 5? 
A. Petitioner's Exhibit 5. 
Q. And what is it? 
A. It is the preliminary plans and the latest 

plans that is proposed for the routing of Highway 
38,  otherwise called State Road and Geneva or 
Roosevelt Road and its routing and how it crosses 
over the Union Pacific tracks and there's been -- 

Q. Now, what relevance does this have to the 
matter that's here today with regard to Old Kirk 
Road and Kirk Road? 

that been marked as? 
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Railroad? 
A. Yes. 
Q. These are the same tracks that have the 

A. Correct. 
Q. So these modifications -- planned 

modifications, they're to the east of Old Kirk 
Road; is that correct? 

crossing at Old Kirk Road? 

A. Yes. 
Q. Will that -- if these -- do you know what 

stage of planning or possibility that these two 
bridges are? Is this going to happen or is this 
speculative or is this something that is on a 
timetable? 

A. This is their latest proposal plans that 
they have. This is also something that's been 
presented and they're working with what we call 
the Chicago Area, it's a Create Plan. It's 
something that's been in the works for rerouting 
or routing of traffic -- train traffic through 
the city of Chicago and northeast Illinois to 
speed up the train movements through this area. 
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that - -  
JUDGE TATE: 
MR. SHUMATE: Yes, your Honor. I'm trying to 

have show that -- 
JUDGE TATE: 

that Union Pacific is probably going to try to 
carry out all over the country. We are concerned 

BY MR. SHUMATE: 

You're back on it again. 

You're talking about a project 

only with this crossing in Geneva. 

the collar counties and the city of Chicago? 
Q. Mr. Sturm, is the Create Project just in 

JUDGE TATE: I don't care about anything with 
the Create Project. Get off of it. 
BY MR. SHUMATE: 

two bridges? 

this is all to the east, whether there are 

BY MR. SHUMATE: 

Q. Will there be federal funding for these 

MS. DICKSON: Objection. Again, your Honor, 

bridges or no bridges have no relevance. 

Q. How far to the east is this Old Kirk Road? 
A. 
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It's a - -  nationally, it's a - -  this 
area is an area that train traffic slows down in 
and it's very hard to move trains through the 
Chicago area. It's one of the proposed grade 
separations in the - -  

the stage of the planning? 
JUDGE TATE: I think the question was, What is 

MR. SHUMATE: Yes. 
JUDGE TATE: Now, that is a time question. 
THE WITNESS: It's preliminary. 

BY MR. SHUMATE: 
Q. Okay. Mr. Sturm, you indicated this is a 

part of the Create Project, these bridges? 
A. Yes. 
Q. And the Create Project is a federally 

Ms. DICKSON: Objection. 
JUDGE TATE: That has nothing to do with this. 
MR. SHUMATE: Your Honor, if I might rephrase 

the question. 
BY MR. SHUMATE: 

funded state and city of Chicago project? 

Q. Is this an over-a-billion-dollar project 
3 7 1  
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Q. It's less than a mile? 
A. Yes. 
Q. And there's two major bridges, then, that 

MS. DICKSON: Objection. 

Q. Or underpasses? 
MS. DICKSON: Relevance. 
JOKE TATE: This is preliminary planning. We 

will go over the Union Pacific Railroad? 

BY MR. SHUMATE: 

have no idea when it's going to start, probably 
no idea when it's supposed to be finished. It 
sounds like a wonderful plan hut it's not what 
we're here about. 
BY MR. SHUMATE: 

Q. Mr. Sturm, if the bridges that are 
proposed on the various plans come into 
existence, would it make the crossing at Old Kirk 
Road even more redundant? 

MS. DICKSON: Objection. Relevant. 
MR. SHDMATE: It is truly relevant. 
MS. DICKSON: How is whether there's a bridge 

to the east of Old Kirk relevant to -- 
373 
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MR. SHUMATE: It's not necessary for public 
access. 

MS. DICKSON: For the businesses that are 
lying north of the crossing, the bridges that 
there might be east of this have any relevance at 
all. 

MR. SHUMATE: Absolutely relevant. 
JUDGE TATE: Not unless they're there and 

they're not. 
BY MR. m T E :  

three documents that you brought today were 
prepared -- they're preliminary in natuce; is 
that correct? 

Q. Okay. Mr. Sturm, you indicated that these 

A. That's correct. 
Q. And they're prepared by an engineering 

A. McDonough & Associates, Incorporated. 
Q. And do you know who hired McDonough 6 

Associates, Incorporated? 
A. They were retained for Roosevelt Road with 

DuPage County. And for this project here, 
314 

firm and what was the name? 
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correct? 
A. That's correct. 
Q. Could you indicate where that is for the 

Judge. 
MS. DICKSON: Objection. Relevance, I must 

restriction of ingress/egress to Old Kirk Road 

say, Mr. Shumate has objected to any testimony 
relative to whether there is going to be a future 

and, yet, he wants to bring in evidences relative 
to a proposed movement of the road, which is in a 
proposal stage and is not present today, it's not 
concrete today. I believe he's attempting to 
have it both ways. He wants to talk about what 
Kirk Road is today, but he also wants to talk 
about what Kirk Road is in the future. 

MR. SHUMATB: The testimony that's been given 
by the Township, your Honor, is based clearly on 
a plan that has been recognized by your Honor as 
preliminary and that any of the modifications to 
this road are just as preliminary as all the 
other discussion that's been - -  and testimony 
that's been given. And, so, I was just trying to 
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they're working with the City of Geneva and h e  
county. 

Q. So when you say "his project here,' 

A. Kirk Road. 
Q. Okay. And, so, this Kirk Road Project is 

A. Yes. 
Q. So it is preliminary in nature and it's 

A. That's correct. 
Q. Just as the other bridge is; is that 

correct? 
A. Correct. 
Q. Now, on this plan as it has been 

preliminarily drafted is Old Kirk Road shown? 
A. Yes, it is. Old Kirk Road is showing. 
Q. Does it show a movement of Old Kirk Road 

A. Yes, it does. 
Q. And could you indicate where that is on -- 
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you're talking about the project on Kirk Road? 

part of that preliminary project? 

not for sure; that is correct? 

to the east of its present location? 

this is Petitioner's Exhibit No. 6; is that 
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show what has been planned by Kane County or on 
behalf of Kane County. 

JUNE TATE: Sustained. 

Q. Mr. Sturm, the intersection of Old Kirk 
Road and Route 38 is currently configured, can 
yon make a left and a right-hand turn? 

BY MR. SHUMATE: 

A. Yes, you can. 
Q. And that would provide access for all of 

the vehicles that are north of the Railroad's 
tracks that would need ingress and egress onto 
Rwsevelt Road; is that correct? 

A. That's correct. 
Q. Mr. Sturm, you're in charge of all of the 

engineering and all of the crossings for the 
Metra territory that's served by the Union 
Pacific Railroad; is that correct? 

A. Correct. 
Q. Are there many crossings in that territory 

that are at-grade? 
MS. DICKSON: Objection. Relevance. 
MR. SKUMATE: You brought up the issue -- I'll 
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tie it up, your Honor, with regards to safety. 

BY MR. SKUMATE: 

Metra territory? 

JUNE TATE: Proceed. 

Q. Are there other at-grade crossings on the 

A. Yes, there are. 
Q. If you have an at-grade crossing or an 

underpass or overpass, which would the Railroad 
prefer? 

A. We would prefer the grade separation and 
an overpass or an underpass. 

Q. As opposed to an at-grade crossing? 
A. Yes. 
Q. There was questions given to  Mr. Andryuk 

as to why the Railroad would want to close this 
particular crossing at Old Kirk Road. What are 
the reasons for that desire to close that 
crossing €or the Union Pacific? 

A. In addition to its redundancy, it's a 
grade crossing that there are - -  there is an 
alternative and fairly easy alternative route for 
vehicles to use. It's also a grade crossing that 
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i 
I believe the record speaks that there's been -- 
scratch that. 

As far as the accident history, I think 
we talked about that in the previous hearing. In 
the present year, we do have numerous broken 
gates at this crossing. Engineers have -- 

MS. DICKSON: Objection. This is the first 
time we've heard any evidence at all about broken 
gates at this crossing. If there's going to be 
testimony to that, then all of those reports 
should be tendered to this proceeding. 

MR. SHUMATE: You can ask for them if you want 
them. 

JUDGE TATE: I don't want them. I don't want 
them as a part of the record. 

MS. DICKSON: I object, 
JUDGE TATE: What do broken gates have to do 

with the reasons for closing or not closing this 
crossing? BandalisM was never brought up by 
Petitioner. 

your Honor. I'll do it on redirect. 
MR. SHUMATE: We're not suggesting vandalism, 
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this proceeding before. 

correct answer, your Honor. I'd have to look at 
the testimony. But I would believe that 
Mr. Linneman would have mentioned that, with 
regard to gate repairs; but I could be wrong. 

for Mr. Sturm. 

MR. SHUMATE: I don't know that that i s  the 

I have no further questions, your Honor, 

JUDGE TATE: Miss Dickson? 
CROSS-EXAMINATION 
BY 
MS. DICKSON: 

Q. Mr. Stunn, how many at-grade crossings are 
in the Metra territory that you testified having 
knowledge to? 

A. 200. I have approximately 200. 
Q. Have there been accidents at any of those 

A .  Yes. 
Q. Are those at-grade crossings signalized? 
A. Yes. 
Q. And is visibility good at those at-grade 

other 200 at-grade crossings? 
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MS. DICKSON: You're on direct. 
MR. SHUMATE: I'm off. 
MS. DICKSON: No, I'm not. This is still your 

MR. SHUMATE: Oh, I apologize. 

Q. Mr. Sturm, you indicated that there were 

JUDGE TATE: No. I just said that I didn't 

direct. 

BY MR. SHUMATE: 

broken gates. Why are there broken gates? 

want to hear about the broken gates. 
BY MR. SHUMATE: 

Q. Mr. Sturm, do gates get broken when cars 
drive around them? 

JUDGE TATE: Oh, my goodness, we're back to 
the broken gates again. Are broken gates one of 
the reasons for closing this crossing? 

gates, yes, your Honor. 

time. 

MR. SHUMATE: If people are driving around the 

JUDGE TATE: People drive around gates all the 

MR. SHUMATE: And it's against the law. 
JODGE TATE: This has never been brought up in 
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crossing? 
A. Most of them. Most of them have good 

visibility. 
Q. Where there have been accidents at those 

at-grade crossings which have good visibility and 
signalization, has the Union Pacific sought to 
close those at-grade crossing? 

A. Some of them we have. 
Q. Okay. Now, compared -- and has the UP 

been successful in closing those at-grade 
crossing? 

A. Some of them we have. 
Q. Has there been accident history at this 

at-grade crossing? 
A .  I'd have to refer back to pxevious 

testimony. 
Q. Are you aware of any previous testimony 

that there was any accident history? 
A. I seem to recall a fatality at this 

crossing. 
MS. DICKSON: We'd like the opportunity to 

call Mr. Sturm on -- when we have our case, your 
382 
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Honor, so that he has the opportunity to have 
reviewed the testimony relative in this hearing 
to determine whether that statement is, in fact, 
correct. 

MR. SII[IMATE: No objection. 
JUDGE TATE: You may. 
MS. DICKSON: I don't have anything further 

for this witness. 
JUDGE TATE: Mr. Berry? 
MR. BERRY: I have no questions for this 

JUDGE TATE: I didn't hear you. 
MR. BERRY: No. I have no questions for this 

JUDGE TATE: Thank you. 
MR. SHUMATE: No further questions, your 

JUXE TATF: Thank you, Mr. Sturm. 
Do you have another witness? 

MR. SHUMATE: Just a last one, your Honor. 

witness. 

witness. 

Honor. 

Dick Untch. 

383 

1 
2 
3 
4 
5 
6 
7 
8 
9 

.o 

.1 

.2 

.3 

.4 

.5 

.6 

.7 

.8 
9 
'0 
1 
:2 

ADICK UNTCH6, 
called as a witness herein, having been 
previously duly sworn, was examined and testified 
as follows: 

DIRECT EXAMINATION 
BY 
MR. SHUMATE: 

Q. Would you state your name for the record, 
please. 

A. Dick Untch. 
Q. And would you spell that. 
A. That's D-i-c-k, U-n-t-c-h. 
Q. And, Mr. Untch, by whom are you currently 

erployed? 
A. By the City of Geneva. 
Q. And in what capacity? 
A. I'm the community development developer 

Q. And how long have you had that position? 
A. For a little over five years. 
Q. Are you familiar with the grade crossing 

€or the City. 

which is the subject matter of today's hearing at 
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Old Kirk Road? 
A. I am. 
Q. And have you had an opportunity to visit 

A. Yes, I have. 
Q. Based on the records that the - -  it's the 

City of Geneva maintains, does the City of Geneva 
have any corporate boundary interest with regard 
to the territory which is the subject of today's 
hearing? 

A. Yes, it does. 
Q. And what is that interest? 
A. The corporate limits of the City of Geneva 

that site? 

encompass the Union Pacific Railroad 
right-of-way. It extends out to this area. It 
extends through the Old Kirk intersection from 
the west and terminates some distance just short 
of the KanelDuPage County line t o  the east. 

Q. I see. Yet, what we referred to as Old 
Kirk Road, is it technically a Township Road? 

A. Yes, it is. 
Q. And for that portion of that Township road 

385 

1 
2 
3 
4 
5 
6 
7 
8 
9 
0 
1 
2 
3 
4 
5 
6 
1 
8 
9 
0 
1 
2 

that's on the Railroad's right-of-way, that is 
within the Village of -- excuse me, the City of 
Geneva? 

A. That is correct. 
Q. Would the City of Geneva have jurisdiction 

over that portion of the road? 
A. That's my understanding. I believe that 

would be the case, yes. 
Q. Now, has a -- an article appeared in the 

Daily Herald which has been referenced in this 
hearing. Are you familiar with that article? 

A. I am. 
Q. This plan that's referred to as the Geneva 

Condos Proposed, has this plan, in fact, been 
submitted or plans similar to it to the City of 
Geneva? 

A. There has been an application for 
development review formally submitted to the 
City. 

Q. And are you familiar with that? 
A. Yes, I am. 
Q. Do you have a copy of that here today that 
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i 
you can refer to? 

A. Yes, I do. 
Q. And could you summarize what that plan is? 
A. The application requests annexation to the 

City of Geneva, rezoning of the property and the 
establishment of a planned unit development and 
preliminary planned unit development plan 
approval. The subject realty consists of 
approximately 32 acres. The subject realty 
flanks - -  excuse me, involves the southwest and 
southeast comers of the intersection of New Kirk 
and 38 and then extends further east to encompass 
a tract of land that would he located off the 
southeast corner of Route 38  and Old Kirk. 

The plan encompasses a mixed use 
development that is proposed incorporating 
commercial, office and industrial uses, as well 

Q. When was this application filed with the 

A. 

as a commercial and residential component. 

City of Geneva? 
It was tendered to the City on 

October lst, 2003. 
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Q. And prior to that filing, were there any 

other discussions with this -- either the staff 
or governmental officials in the City of Geneva 
with regard to what's been referred to as the 
Geneva East Gateway? 

application. And those discussions, I believe, 

A. Yes. There were staff level discussions 
with the representative of the applicants in the 

started in the late spring, maybe early summer of 
2003.  

Q. As proposed, does the plan meet the zoning 

MS. DICKSON: Objection. Relevance. 
MR. SHUMATE: The relevance is whether the 

requirements of the City of Geneva? 

plan can go forward and if it goes forward then 
the public roads would be part of that which 
would - -  

JUDGE TATE: Well, it was my understanding 
that the application requests annexation and 
rezoning. 

THE WITNESS: That is correct. 
MR. SHUMATE: Let me hack up, then. , 

BY MR. SHUMATE: 

will have to go through several hoards and votes 
before it would be finally adopted by the City; 
is that correct? 

Q. This plan that's been submitted and it 

A. That is correct. 
Q. It would have to go before a plan 

commission? 
A. Yes. 
Q. Would it then have to go before a zoning 

board? 
A. The plan commission serves as the zoning 

entity. 
Q. So it's combined? 
A. That's correct. 
Q. And then after it goes through those two 

hurdles then it would go before the - -  is it the 
hoard of trustees or is it the alderman? 

A. It would be the City Council first at the 
committee level. The committee as a whole and 
the City Council would receive the recommendation 
of the plan commission and then the matter would 
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be taken up for action hy the City Council. 

a developer; is that correct? 
Q. Okay. So right now it is a proposal from 

A. That is correct. 
Q. And it's a -- part of that would be a 

potential for annexation into the City of Geneva; 
correct? 

A. That's correct. 
Q. And the City of Geneva, you've testified, 

already does have some property this far east 
with regards to its boundaries, that being the 
railroad right-of-way; is that correct? 

A. Yes. 
Q. With regard to this proposal, you would 

characterize it as a preliminary plan; is that 
correct? 

A. Yes. 
Q. And does it have, as part of t he  plan, any 

modification to Old Kirk Road? 
HS. DICKSON: Objection to the line of 

questioning relative t o  this plan. We've got 
testimony -- it's preliminary, we've had 
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1 testimony that it's a preliminary plan that's 
2 been tendered by a developer to the City. we 
3 know that it will have to go through a number of 
4 different boards and bodies before it's even 
5 approved. And because of the very conceptual 
6 nature of it, it's not relevant to the 
7 proceedings here today. 
8 BYMR. SAUMATE: 
9 Q. This is a preliminary plan; correct? 

10  A. Correct. 
11 Q. Has the City of Geneva been involved with 
12 any of the planning concerning the intersection 
13 of Kirk Road and Roosevelt Road? 
14 A. On a staff level, we have participated in 
15 meetings conducted by KDOT - -  Kane County 
16 Division of Transportation and IDOT. 
17 Q. Is that a preliminary plan? 
18 A. The plans for the intersection? 
19 Q. Yes, sir. 
20 A. It's my understanding that that is a 
2 1  Phase 1 design study. 
22 Q. You brought some other documents with you. 

391  

1 has it been prepared by the developer, the 
2 developers who made the application? 
3 A. This has been prepared by the developer, 
4 by the applicant. 
5 Q. So it's not the City's concept plan? 
6 A.  It is not. 
7 Q. Okay. So it's a proposal that's been 
8 
9 A. That is correct. 
10 Q. Do you have any other plans? 
11 A. I also - -  and, again, I'm not sure how far 
12  to extend into this, but I did bring one set of 
13  the engineering documents that were referred to 
14  in the earlier testimony. That document combined 
15 with two other sheets make up a part of the 
1 6  applicant's submittal. 
17  Q. Okay. So these plans haven't been 
18 prepared by the City of Geneva they've just been 
19 filed with the City of Geneva? 
20 A. That's correct. These have been filed by 
2 1  the applicant. 
22 Q. Has Staff reviewed those plans? 

brought independently to the City? 
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What are they? 

public hearings that are before the plan 
commission scheduled before the plan comnission. 

Q. And when are those scheduled to take 
place? 

A .  The initial hearing was advertised as 
required by our ordinance requirements to take 
place on January 8th. That hearing was continued 
to February 12th. 

hearing on this yet? 

A. I have brought a copy of the notice of the 

Q. Okay. So you haven't had your first 

A. That's correct. 
Q. What other plans do you have? 
A. I also have a group of plan sheets that's 

labeled, Conceptual plan prepared by the Lannard 
Group (phonetic). It is -- I have been referring 
to this reduced copy. This is a larger scaled 
copy of this colored document that shows the 
conceptual plan that I referred to earlier. 

something that the City of Geneva has prepared or 
392 

Q. Is this - -  this conceptual plan, is it 
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A. The Staff has conducted some review of the 

Q. Okay. From your review as proposed by the 
plans, but they are still under Staff review. 

developer, does it qualify under your zoning 
requirements? 

MS. DICKSON: Objection. First they're 
applying for rezoning, so it can't, therefore, 
meet current zoning and whether in his opinion it 
meets them or not isn't relevant. 

rezoning. The question is, as they've been 
redrawn and there's lots of ways of qualifying 
through rezoning. I just asked, Do they qualify 
under the current zoning laws now. 

JUDGK TATE: Obviously they don't, if they 
have to ask for rezoning. 

MR. SHUMAl'E: I will withdraw the question. 
BY MR. S W T E :  

Q. Has the City of Geneva prepared any plans 
independent of these developer plans with regard 
to the - -  what's been referred to as the Geneva 
Eastern Gateway? 

MR. SHUMATB: I know they're applying for 
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A. The city has adopted a comprehensive plan 
for the entire city and that comprehensive plan 
designates various parcels of land in the 
vicinity of the subject parcel for land uses. 

Q. Does this proposal fit with the 
comprehensive plan of the City of Geneva? 

MS. DICKSON: Objection. Relevance. 
MR. SHUMATE: It's clearly relevant if it fits 

with their proposal for their plan of their town, 
whether this would ever have a chance of coming 
to fruition. 

MS. DICKSON: Well, we won't know whether it 
comes to fruition or not until the City Council 
approves it. 

MR. SHUMATE: Yes, but we can understand 
whether it complies with their City's - -  what did 
you call the plan? 

THE WITNESS: Comprehensive plan. 
JUDGE TAW: Objection sustained. 

Q. Did you bring any other documentation with 
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you? 
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A. I do have one other document. I also have 
what has been submitted -- what has been 
submitted with the application. It is an access 
and traffic analysis prepared for the application 
by Brent Coulter. 

Q. And who is Brent Coulter? 
A. He is a traffic engineer with Cemcom, 

Limited (phonetic). 
MR. SWMATE: Let the record show that I 

believe Mr. Brent Coulter has testified in this 
on behalf of the Township in his capacity as an 
expert on traffic count. 

MS. DICKSON: I concur with that. 
JUDGE TATE: Yes, that's true. 

BY MR. SWMATE: 
Q. So this again is just part of the 

A. That is correct. 
Q. As part of the application, was there any 

reconfiguration of Old Kirk Road? 
A. As a part of the application, yes. Old 

Kirk Road is shown shifted slightly to the east 

application from the developer? 
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where it currently intersects with Route 38. 
Q. Was there any traffic signalization 

proposed with Mr. Coulter's analysis? 
A. Mr. Colter's analysis examines two 

alternatives in the vicinity of Route 38 east of 
New Kirk - -  excuse me, the potential for a signal 
at Old Kirk and the potential for a signal at Elm 
Road, which is a thousand feet t o  the east. 

p. When you say "a thousand feet to the 
east," a thousand feet of - -  from Old Kirk Road? 

A. Correct. 
Q. Did Mr. Coulter have any other accesses 

proposed onto Roosevelt Road? 
MS. DICKSON: Objection. Relevance of 

these -- of Brent Coulter's proposed access 
routes to Route 38 as being contained as part of 
a development that's being proposed to the City 
of Geneva. 

witness of the Township and he testified with 
regard to a signalization and the possibility of 
it at Old Kirk Road and that there was no 

MR. SHUMATE: Mr. Coulter was the expert 
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accesses elsewhere onto Roosevelt Road to the 
west of Kirk Road. And now we have a traffic 
plan which he put together which has proposals to 
form accesses to Roosevelt Road west of Kirk 
Road. 

have access by this road? 

Geneva whether it passes it or not. 

JUDGE TATE: And when is the public going to 

MR. SWMATE: That would be up to the City of 

JUDGE TATE: All right. Sustained. 

Q. Is there a time frame that this particular 
BY MR. SHUMATE: 

proposal from this developer has before there 
would be a potential for an annexation based on 
your experience? 

matter is, at this point, uncertain. The - -  one 
of the critical elements of the City's 
consideration of this proposal is one of the 
access that would be granted by IDOT and KWT to 
the site and this plan - -  as I understand it, 
this plan may change dependiwj on the nature of 

A. The time frame for City action on this 
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access that's granted to the site by KWT and 
IMIT. 

Q. In any event, access to Route 38 would be 
a necessary component of this complete plan; is 
that correct? 

A. Of this plan, absolutely. 
Q. And that would be both to the west and to 

A. Are you speaking New Kirk? 
Q. Kirk Road, yes, New Kirk Road, yes. 
A. Yes. Access would be required both east 

and west of New Kirk for this plan to move 
forward. 

refers to New Kirk Road I believe you mean Kirk 
Road. 

the east of Kirk Road? 

MR. SHIMATE: And let the record show when he 

THE WITNBSS: Kirk Road, yes. 
MR. SHUMATE: I appreciate you giving us the 

fact evidence of where we stand now and where it 
stands in Geneva. I appreciate it. 

No further questions, your Honor. 
JUDGB TATE: Miss Dickson? 
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without children so as not to affect the school 
system. 

that? 
A. Difficult? What he's referring to there 

is a long-standing policy of the City of Geneva 
and Geneva -- the Geneva school district to 
control use and development of lands for 
residential purposes on the east side of Geneva, 
to such an extent that new development does not 
generate additional school children and it's a 
function of the facility challenges that the 
school district faces, particularly with regard 
to elementary schools. On the east side of 
Geneva there is one elementary school that now, 
I'm told, is approaching 850 or 900 elementary 
school students, so it's a very large elementary 
school. 

So from the standpoint of City policy, 
the City has planned much of its eastern area of 
growth between -- it's vacant land currently - -  
between Kirk Road and Kautz Road and Kautz Road 

Do you find anything difficult about 
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MS. DICKSON: I don't have any questions for 

JUDGE TATE: Mr. Berry? 
MR. BERRY: No questions for this witness. 

EXAMINATION 
BY 
JUDGE TATE: 

this witness, your Honor. 

Q. Mr. Untch, referring you to the newspaper 
article that appeared about this plan, is this 
the plan that you're talking about? 

A. Yes, it is. 
Q. All right. The spokesperson for this 

project, the project's land development 
consultant is Michael Donahue, is he part - -  if 
you how, is he part of the developing entity? 

A. He is a consultant hired by an ownership 
group that has been formed consisting of five 
property owners that own the subject realty. 

Q. All right. I'm wondering what influence 
Mr. Donahue has or if he's just reflecting the 
thinking of the owners when he says, The 
development will be aimed at younger couples 
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extended down to what would be Fabian Parkway, 
that whole quadrant is planned for commercial 
office and light industrial use. 

condominiums. Does the city control in some way 
the reproductive qualities - -  business of young ' 
couples? It would seem to me they have children 
in less than nine months. 

A. The comment was made, I believe by 
Mr. Donahue in the interest of conveying that 
it's the intention of his client, the developers 
here to develope a type of housing product that 
would be more in keeping with the lifestyle of 
either young professionals or empty nesters or 
retired folks and that their target market would 
not be a family -- 

Q. I can understand that, hut whatever their 
target market is, if the people are in there, do 
they have to move out after they have a child? 

Q. All right. There will be 232 

A. No. 
Q. This is the most ridiculous statement I've 
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JUDGE TATE: 
MR. SHUMATE: 

JUDGE TATE: 
MS. DICKSON: No. 
JUDGE TATE: Which did you leave off? 
M R .  SKUMATE: I included the -- I'll do it 

He mentioned the tape. 
I did the tape first so I'd 

You're offering 3 through 7? 
offer that, your Honor. 

again. The tape which is No. 3 .  
JUDGE TATE: The newspaper article. 
MR. SKUMATE: The newspaper article, which is 

No. 4, the one print from the City, which is City 
No. 1 and. 

JUDGE TATE: 5, 6 and 7 ,  you haven't mentioned 
those. 

MS. DICKSON: He's not seeking to admit those. ' 

MR. SKUMATE: No. I wasn't seeking to admit 
those. 

you. 

this for your comments, I would - -  that would be 
acceptable, certainly to the Railroad if you want 

JUDGE TATE: Okay. That's what I'm asking 

Other than if you would want MR. SHUMATE: 

months or else out? 
JUDGE TATE: Anything else? 

MR. SHUMATE: No. At in point, your Honor, 
what we'd ask to do is that the exhibits -- the 
tape, which has been marked as Petitioner's 
Exhibit 3 and that the newspaper article, which 
has been marked as Petitioner's Exhibit 4 and the 
one City of Geneva print that was brought into 
our discussion, that's Petitioner's -- it's 
City's Exhibit No. 1 and that those would he 
entered into evidence. 

that Mr. Sturm had referenced with regard to 
general development along Route 38 ,  nor the 
documents that have been -- the other documents 
that have been brought by the City of Geneva 
because they are speculative in nature, they are 
proposals and based your rulings, I would not 
assume that they would be entered into evidence 
included -- 

Mr. Shumate? 

I will not tender the general documents 

MR. BERRY: What about the tape? 
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to have this Eastern Gateway, but it's -- 

decide later what to do with it. 

Exhibits 3, 4 and City's No. l? 
MS. DICKSON: With respect to your Honor's 

previous ruling relative to the admission of new 
evidence, while I respect the ruling, I would, 
for the record, make an objection to the new 
evidence coming in; but understand that the Court 
has previously allowed such evidence. 

JUDGE TATE: Petitioner's Exhibits 3 and 4 and 
City of Geneva Exhibit 1 are admitted into 
evidence. 

JUDGE TATE: We'll just keep it handy and 

Any objection to the admission of UP'S 

(Whereupon, Petitioner' s 
Exhibit No. 3 and 4 were 
admitted into evidence as 
of this date.) 
(Whereupon, City of Geneva 
Exhibit No. 1 was 
admitted into evidence as 
of this date.) 
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JUDGE TATE: Miss Dickson? 
MS. DICKSON: Your Honor, at this time, I 

would respectfully request the opportunity to 
review the testimony that was presented this 
morning with my client, Mr. Carlson, and with our 
other witnesses that we have present to determine 
whether we do have, in fact, need any testimony 
to come in to offset or counter any of the 
evidence and also to allow Mr. Sturm the . 
opportunity to review the prior testimony that's 
been given so that he can determine whether the 
answer relative to accident history is correct. 
And I would ask for a short period of time in 
which to do that; and, certainly, if I won't need 
any time to do so, I would notify the -- notify 
you and Mr. Shumate. 

MR. SWMATE: I have no objection to that, 
your Honor, but I would also add to it that in a 
discussion with the City of Geneva officials 
yesterday, they indicated that they may want to 
come before you at a future date. I told them 
that I thought that this case would not end today 
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and that it would be continued for purposes of 
the Township's response. 

JUDGE TATE: How long is a short period, 
Miss Dickson? 

MS. DICKSON: I'm not sure what the -- the 
City would be asking for -- I guess, for purposes 
of the transcript. If we could have it sometime 
after the tender of the transcript at regular 
delivery, so that my client doesn't pay any 
higher costs for that. 

MR. SHUMATE: No objection. 
MS. DICKSON: So sometime at the end of 

February, perhaps, or the beginning of March to 
allow the City of Geneva. 

MS. DICKSON: Yes, that's what I'm thinking. 
JUDGE TATE: Let's put it Wednesday March 3rd. 

MR. BERRY: That's fine. 
MR. SHUMATE: What time, your Honor. 
JUDGE TATE: I have whatever time you'd like. 

What's preferable? 
MR. SHUMATE: Is 9:OO okay or do you want it 

How is that Mr. Berry? 
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at 10:00? 
MS. DICKSON: 9:00 o'clock. 
JUDGE TATE: 9:00 o'clock. This matter is 

continued to March 3rd, 2004 at 9:00 a.m. 
(Whereupon, the hearing in the 
above-entitled matter was 
continued until March 3, 2004, 
at 9:OO a.m.) 
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1 STATE OF I L L I N O I S  1 , 1 
COUNTY OF COOK 1 

I 
CASE N O .  T01-0040 1 

T I T L E :  U N I O N  P A C I F I C  RAILROAD COMPANY vs .  
THOMSHIP  OF GENEVA, e t  a l .  

I ,  T r a c y  R o s s  do h e r e b y  c e r t i f y  t h a t  I a m  a 
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r e p o r t e d .  

Dated  a t  Chicago ,  I l l i n o i s ,  t h i s  d a y  

! F e b r u a r y  1 0  A . D .  2 0 0 4 .  

T r a c y  L .  Ro"ss 
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IdAR 2 5 2004 
March 22,2004 

LAW DEPAH 1 lvitWT 
UNION PACIFIC RR CO. Union Pacific Railroad Company, Petitioner, 

vs . 

Township of Geneva, State of Illinois, and Illinois Department of 
Transportation, Respondents, : T01-0040 

Petition for an order of the Illinois Commerce Commission for the 
closure of Old Kirk Road, public grade crossing DOT #I74 986H 
at Milepost 33.75 on the Geneva Subdivision, City of Geneva, 
Geneva Township, Kane County, Illinois. 

: 

: 
: 

STAFF BRIEF ON REHEARING 

Staff, after review of the evidence presented on rehearing, remains of the 
opinion that the Old Kirk Road at-grade crossing with the tracks of the Union 
Pacific Railroad Company (“UP”) near Geneva be closed, abolished and 
barricade to vehicular traffic. The Old Kirk Road at-grade crossing should be 
provided with barricades conforming to the requirements of 92 111. Adm. Code 
1535.701 and the pertinent provisions of the Manual on Uniform Traffic Control 
Devices. The UP should remove the crossing surface and the crossbuck signs at 
the crossing, and re-establish any ditch line if necessary. The Township should 
remove the advance warning signs and post “road closed signs”. 

Staff maintains that the safety of the motoring public and train crews is 
best served by the closure of the Old Kirk Road at-grade crossing, especially 
considering the location of the Kirk Road highway overpass structure 
immediately to the west of the Old Kirk Road at-grade crossing. The Old Kirk 
Road at-grade crossing is one of the busiest crcssings not only fh& Chicago 
area, but in the State of Illinois. The UP operates 60 passenger trains and 70 
plus freight trains over the crossing, some at a very high rate of speed. The 
average daily vehicular traffic over the crossing varies from day to day depending 
on whether any events are being held at the Kane County Events Center. It is 
still staffs opinion that Old Kirk Road is used primarily for a short cut around the 
traffic signals at the Kirk RoadlRoosevelt Road intersection during events at the 
Kane County Events Center. For visitors leaving the Kane County Events 
Center, the safest route to take for northbound traffic is new Kirk Road that 
crosses over the UP track by means of a highway overpass structure, not 
crossing Kirk Road onto Old Kirk Road to travel northerly or the same direction 
as a motorist would using the Kirk Road overpass structure. 

EXHIBIT 

A 



Testimony shows that local residents and businesses use Old Kirk Road 
for ingresslegress to their property, with the businesses located primarily north of 
the UP’S tracks. There are right and left turns allowed at the Old Kirk 
RoadlRoosevelt Road (Ill. Rte. 38) intersection and there is no need for heavy 
truck traffic to process south over the Old Kirk Road/UP crossing through a 
residential area to Kirk Road. The only reason truck traffic travels south to Kirk 
Road is that is it easier than turning across 111. Rte. 38. It is important to reiterate 
that there are currently both right and left hand turns allowed at the Old Kirk 
RoadlRoosevelt Road intersection. 

Once again, the Federal Railroad Administration, the DuPage Railroad 
Safety Council, the Chicago Commuter Grade Crossing Steering Committee, the 
Union Pacific Railroad Company, the staff of the Rail Safety Section of the 
Commission, as well as several residents that live on Old Kirk Road, support the 
closure of the Old Kirk Road at-grade crossing and that the rerouting of vehicular 
traffic over the Kirk Road highway overpass structure or onto 111. Rte. 38 is in the 
safety interest to vehicular traffic. 

The Old Kirk Road at-grade crossing is not needed for the transportation 
network in the area, but is a hazard to vehicular traffic, especially when there is a 
highway overpass structure on Kirk Road located immediately to the west of the 
existing at-grade crossing and that Kirk Road extends in the same direction as 
Old Kirk Road. The closure of the Old Kirk Road at-grade crossing would be a 
benefit to the area and not cause great harm to the quality of life in northern 
Illinois. This is a minor crossing on a minor roadway and there is a safer, 
alternate route that can be utilized by vehicular traffic, the highway overpass 
structure on Kirk Road. 

Railroad Saf y pecialist 
Transportatio g v i s i o n  
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cc: 

Mr. Charles Ingersoll, P.E. 
Bureau Chief-Local Roads & Streets 
Ill. Dept. of Transportation 
ATTN: JEFF HARPRING, ROOM 205 
2300 South Dirksen Parkway 
Springfield, IL 62764 

Mr. Mack H. Shumate. Jr. 
Union Pacific Railroad Company 
101 N. Wacker Dr., Ste. 1920 
Chicago, IL 60606 

Mr. Jeffrey S. Dailey 
Kane County Highway Engineer 
41 WO11 Burlington Road 
St. Charles, IL 61075 

Ms. Barbara E. Olson 
Geneva Township Clerk 
2202 Gary Lane 
Geneva, IL 60134 

Ms. Mary E. Dickson 
Bond, Dickson &Associates, P.C 
203 E. Liberty Drive 
Wheaton, IL 60187 

Union Pacific Railroad Company 
C T Corporation System 
208 South LaSalle Street 
Chicago, IL 60604 

Mr. Dave McUernan 
Union Pacific Railroad Company 
210 N. 13'h St., Room 1612 
St. Louis. MO 63103-2388 

Mr. J. Patrick Jaeger 
Geneva Township Supervisor 
2202 Gary Lane 
Geneva, IL 60134 

Mr. Richard Nelson 
Geneva Township Highway Commissioner 
2202 Gary Lane 
Geneva, IL 60134 
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